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 1.  TIME:  9:00   CASE#: MSC09-01689 
CASE NAME: KIZOR ET AL V. REDIG ET AL 
HEARING ON MOTION TO/FOR POST JUDGMENT ATTY'S FEES AND COSTS 
FILED BY ALAN KIZOR, JUANITA KIZOR 
* TENTATIVE RULING: * 
 

The Kizors apply for attorney fees and costs associated with collection on the judgment.  

Defendant Redig opposes.  The parties have been before the Court numerous times concerning 

fees and costs from this case. 

The Code does allow for the collection of reasonable attorney fees costs and fees 

associated with collection of the judgment.  (C.C.P. §§ 685.070, 685.080.)  The Kizors seek 

$64,554.03.  They also set forth the amount of the total judgment (after some corrections).  The 

total number still needs to be confirmed.  For example, the Kizors’ papers state that the Court 

awarded them $72,336.53 in costs.  (Kizor MPA, p. 3, line 4.)  In the Court’s order of September 

20, 2018, however, the Court found total costs for the case of $72,527.77, but awarded only 

$24,175.92, based on apportionment of time spend on the aspects of the case in which the 

Kizors prevailed.   

The Redigs object based on some of the expenses being unnecessary.  First, they argue 

that some particular costs were not necessary.  Second, they argue that the expenses 

associated with the motion to have the property sold were unnecessary, because Ms. Redig 

eventually agreed to a private sale.  Third, they attack “block billing” by plaintiffs. 

Under ordinary circumstances, the Court would be inclined to continue the matter and 

direct counsel to meet and confer to reach agreements, and, failing that, to provide more 

specific accounting of the manner in which time was spent.  The Court has done so in the past 

in this case, but counsel were either unable or unwilling to use those processes to substantially 

advance the matter.  Accordingly, the Court will simply make its findings as best as possible with 

the information provided. 

The Kizors seek $7,021.03, costs.   Redig objects to three specific items, totaling $3,422, 

of these costs as not reimbursable under section 685.070(a).  The Kizors, in their reply, do not 

specifically respond to the itemized objections, they simply assert that the entire amount is 

justified.  The Court awards $3,599.03.   

The Kizors seek $57,533 in attorney fees incurred in collection efforts. 

As to the expenses associated with the sale of the home, a reduction is appropriate.  

The Kizors are correct that, as a general matter, the motion was necessary, and that the private 

sale was agreed upon only after they established that a sheriff’s sale indeed would be ordered.  

On the other hand, the expenses were increased by errors the Kizors made in filing the motion, 

e.g., filing late and not providing appropriate documentation of value.  As to the expenses 

associated with the debtor’s examination and motions to compel/for protective order, these were 

necessary to obtain information from the debtor, and therefore were reasonable.  There is no 
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reason, however, why Redig should pay the expenses for Kizors’ counsel to respond to an 

Order to Show Cause for failure to appear. 

The hourly rates are reasonable. 

With respect to block billing, the Court is concerned that where the specific line item in 

the time sheet is several hours, with several tasks lumped together or only a general description 

provided, some reduction is appropriate.  This is particularly problematic where, as here, some 

of the requested time is for actions that the Court has determined should not be compensated.  

Fifteen entries show an amount of over $1,000, for a variety of tasks.  This makes it difficult to 

separate the justifiable time from the unjustifiable time.  (The Court notes that the timesheets 

actually do not even show the time for each entry, but only the total charge.  One is left to 

determine the time by finding the applicable billing rate for the attorney and dividing the total 

charge by that rate.) 

Based on the foregoing considerations, the Court award attorney fees of $30,000. 

Plaintiffs are to resubmit orders setting forth the amounts, including interest, based on 

this order and corrections to their earlier submission (including correction of the amount of costs 

previously awarded by the Court). 

 

  

  
 2.  TIME:  9:00   CASE#: MSC13-02656 
CASE NAME: COZZITORTO VS. AAA 
HEARING ON MOTION TO/FOR PRELIMINARY APPROVAL OF SETTLEMENT 
FILED BY NATHAN COZZITORTO, RENA COZZITORTO, MICHAEL COZZITORTO 
* TENTATIVE RULING: * 
 
 Appearances required.   

The proposed settlement appears to meet the criteria for determination that it is “fair, 

reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 

including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 

further litigation, the risk of meaning class action status through trial, the amount offered in 

settlement, the extent of discovery completed and the state of the proceedings, the experience 

and view s of counsel, the presence of a governmental participant, and the reaction … to the 

proposed settlement.”  In this instance, due to the Court’s experience with the matter, the 

settlement is entitled to an initial presumption of fairness.  (Id.)  This matter has been vigorously 

litigated on both legal and factual issues, all counsel are experienced, and the matter has been 

negotiated at arms-length.   

With respect to attorney fees and costs, approval will be deferred to a separate motion in 

conjunction with the final approval motion.  The Court expects to conduct a lodestar cross-check 

pursuant to Lafitte v. Robert Half International (2016) 1 Cal. 5th 480, 505.  
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The Court has minor questions:  

If a member of the 17200 class has fewer than twenty weeks of employment, does that member 

still receive a share based on twenty weeks of employment? 

Is there any estimate of the likely average payment to members of either class? 

With respect to the cy pres awards to Public Justice and California Rural Legal Assistance, (1) is 

there any estimate of the amount of the likely award?; (2) is there any particular description of 

how the funds would be used (other than for general purposes)?; (3) is there any personal 

connection between any of the parties or their counsel and the cy pres recipients?; and (4) 

should the Court wait until final distribution to class members has been made before deciding on 

any cy pres recipient?  

Paragraph 13 of the settlement agreement provides that defendant may revoke the settlement if 

more than 10% of the class members opt out, “should the Court permit opt-outs” but also states 

that “Unless otherwise ordered by the Court, the Parties agree that opt-outs shall not be 

permitted[.”  What is the parties’ understanding as to the extent of the Court’s authority to permit 

opt-outs? 

Why is the date for filing of the attorney fee motion set so early (January 21, 2019) relative to 

the hearing on final approval (May 9, 2019), given that both ordinarily would be heard at the 

same time? 

Given that members of the Breach of Contract class are responsible for determining whether 

they have tax liability and making any necessary reports to the IRS, will the notices advise them 

of those duties? 

 

 

  

 3.  TIME:  9:00   CASE#: MSC15-01889 
CASE NAME: MENDEZ VS PACPIZZA, LLC 
HEARING ON MOTION TO/FOR ORDER APPROVING SETTLEMENT OF PAGA 
CLAIMS FILED BY TOM MENDEZ 
* TENTATIVE RULING: * 
 
In response to the Court’s most recent request, the parties have provided a breakdown of the 

$25,000 recovery, i.e., $12,000 in attorney fees, $5,647 in costs, $5,000 to the plaintiff for a 

general release, and $2,353 PAGA penalties, to be distributed according to the statutory 

formula.  Without repeating the discussion from the Court’s previous orders, this brings the 

settlement sufficiently within the range of reasonableness to enable the Court to approve it.  

Motion granted. 

  

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   12/13/18 

 
 

- 4 - 

 4.  TIME:  9:00   CASE#: MSC16-00815 
CASE NAME: EAVES VS ASHLAND, INC. 
HEARING ON APPLICATION TO APPEAR AS COUNSEL PRO HAC VICE ( 
ANDREW ROSS) 
* TENTATIVE RULING: * 
 
 Granted.  The paper establish sufficient grounds and there is no opposition. 

  

 5.  TIME:  9:00   CASE#: MSC18-00512 
CASE NAME: SACCO VS. SONIC 
HEARING ON MOTION TO/FOR PETITION TO APPOINT A NEUTRAL 
ARBITRATOR FILED BY SONIC AUTOMOTIVE, INC. 
* TENTATIVE RULING: * 
 

 On August 13, 2018, this Court granted defendants Petition to Compel Arbitration.  

Defendants now petition the Court to appoint an arbitrator. 

Code of Civil Procedure section 1281.6 address the manner of appointment of 

arbitrators.  First, [i]f the arbitration agreement provides a method of appointing an arbitrator, 

that method shall be followed.  If not, the parties “may agree on a method of appointing an 

arbitrator and that method shall be followed.”  In the absence of an agreed method, or if the 

agreed method cannot be followed, “the court, on petition of a party to the arbitration agreement, 

shall appoint the arbitrator.”   

Even then, the Court does not select an arbitrator, but “shall nominate five persons from 

lists of persons supplied jointly by the parties to the arbitration or obtained from a governmental 

agency concerned with arbitration or private disinterested association concerned with 

arbitration.”   Within five days after receiving the list of nominees, the parties then may agree on 

an arbitrator.  If that fails, the Court then appoints someone from the list. 

The parties apparently do not dispute that their arbitration does not provide a method for 

the selection of an arbitrator. 

Much of the discussion in the moving papers concerns the parties’ efforts to agree upon 

an arbitrator, but it does seem clear that they have never actually agreed upon a specific 

method for finding an arbitrator.  Initially, plaintiffs’ counsel sent three separate proposals for 

arbitrators: Sacco proposed Judge Cahill and two others; Schneider proposed Cahill and two 

others; Collins proposed three others, not including Cahill.  Defense counsel wrote back 

unequivocally accepting Judge Cahill as to Sacco and Schneider, and rejecting all proposals to 

Collins.  They proposed Judge Cahill as to Collins.  Plaintiffs’ counsel then advised that the 

Schneider’s designation was in error, and they did not intend to offer to designate Judge Cahill 

for that arbitration.  They also rejected the suggestion of Judge Cahill as to Collins’ claim.  Thus, 

it appears that there was an agreement to use Judge Cahill for Mr. Sacco’s arbitration, but not 
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for Schneider or Cahill.   While the statute speaks of the parties agreeing on a “method” for 

selection of an arbitrator, it must be followed, the Court interprets this as also requiring that 

where the parties have agreed on an actual arbitrator, it also must be followed.  Thus, it appears 

that the parties have agreed to Judge Cahill for Mr. Sacco’s arbitration, but that the Court must 

nominate arbitrators for the Schneider and Collins claims. 

In its reply brief, Defendants ask the Court to order that the arbitrations be consolidated. 

Under Code of Civil Procedure section 1281.3, a court may consolidate separate arbitration 

proceedings if certain standards are met, i.e, (1) where one party to the arbitration is a party to 

an arbitration with a third party; (2) the disputes arise from the same transactions; and (3) there 

are common issues of law or fact.  These standards may be met here.  Defendants’ petition, 

however, clearly is limited to seeking appointment of a neutral arbitrator.  Accordingly, the Court 

cannot grant that relief in this motion, although either party could file such a motion. 

The Court may consider appointing the same arbitrator for all three cases.  The similarity 

of the three cases informs the Court’s judgment on that issue, as does the fact that the only 

person agreed to in one case has been rejected in the other two cases.   

The parties have not submitted a joint list of potential arbitrators, nor have they provided 

a list of arbitrators from the authorities designated in the statute.  Under the statute, it appears 

that the list from the designated authorities can be obtained directly by the Court, but the Court 

would prefer that a party provide that list (e.g. JAMS, ADR Services), so that the parties are 

aware of the arbitrators being considered by the Court. 

Accordingly, the matter is continued to January 4, 2019, at 9:00 a.m.  No later than 

December 27, 2018, the parties are to submit a joint list of potential arbitrators, or a list of 

arbitrators from the agencies falling with the criteria of the statute. 

 

  

 6.  TIME:  9:00   CASE#: MSC18-01014 
CASE NAME: CODY LAIDLAW VS CLINTON H SEVE 
HEARING ON MOTION TO/FOR DISMISSING ACTION PER CCP581(B)(2) 
FILED BY CODY LAIDLAW 
* TENTATIVE RULING: * 
 
Plaintiff Cody Laidlaw filed this case as a putative class action on behalf of the shareholders of 

Abaxis, Inc., seeking to enjoin the sale of Abaxis to Zoetis, Inc.  He alleged that the sale, in 

essence, was underpriced, due to the failure to seek more bidders for the company, in a rush to 

sell the company quickly, due to conflicts of interest by the major shareholders who were looking 

for a quick cash-out.  Specifically, they alleged that the proxy statement issued by Abaxis was 

inadequate.  Plaintiff filed moving papers seeking a temporary restraining order blocking the 

sale.  The matter was set for hearing more than once, but was never heard.   

On October 5, 2018, plaintiff filed a motion to approve dismissal of the action pursuant to Code 

of Civil Procedure section 581(b)(2) and Rule of Court 3.770.  Plaintiff explains that Abaxis filed 
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a supplemental proxy statement to include a “substantial portion” of the challenged information.  

Thus, they wish to dismiss the case, without prejudice, and that neither the plaintiff nor any class 

member will release any claims.  And plaintiff’s attorneys will be paid $400,000. 

Plaintiff’s counsel has a fiduciary duty to the class from as soon as the complaint is filed.  (Kullar 

v. Foot Locker Retail, Inc. (2011) 191 Cal.App.4th 1201, 1206; Pirjada v. Super. Ct. (2011) 201 

Cal.App.4th 1074, 1087.)  It could be that indeed plaintiff’s action caused substantial disclosures 

of information that resulted in a great financial benefit to the putative class of shareholders, 

easily justifying the fee for counsel, and satisfying counsel’s duties. 

This matter first came before the Court on November 15, 2018, and in the posted tentative ruling 

before the hearing, the Court asked the following questions: 

What additional information was disclosed in the Supplemental Proxy Statement? 

Did the inclusion of this information result in any change in the purchase price? 

Did Abaxis go forward with a shareholder vote on the Merger Agreement on July 31, 2018?  

Was it approved?  Has the transaction closed? 

Why did counsel not proceed with the request for a temporary restraining order?  Was there an 

agreement not to proceed at that point? 

Is plaintiff aware of this arrangement and does he fully understand it?  

Could the amount of $400,000 be justified as an appropriate fee under any of the typical 

theories under which fees may be justified (e.g., common fund, common benefit, lodestar)? 

What is the appropriate legal standard for approval of a dismissal under these circumstances, 

given that there is no certified class and no release of claims? 

The matter was then continued to this date, and the plaintiff was directed to file supplemental 

declarations addressing the issues.  In short, plaintiff has responded by identifying specific 

information that was provided after the suit was filed; indicating that the price was not affected 

by the disclosures; that the shareholder vote went forward and the transaction has closed; that 

the request for a temporary restraining order did not go forward largely because they entered 

into discussions about changes in the proxy statement; that plaintiff understands the agreement, 

and that the amount of the fee could be justified either on a lodestar basis or by comparison to 

similar types of cases.  As to the legal standard, in essence plaintiff argues that as long as no 

claims are released other than Mr. Laidlaw’s claim, no further review is necessary.   

Without deciding a number of hypothetical issues no longer presented by the apparent facts of 

this case, given that all putative class members other than Mr. Laidlaw maintain any claims that 

previously existed; based on the changes in the proxy statement and the apparent 

reasonableness of the fee, the Court approves the request and the matter is dismissed without 

prejudice. 
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 7.  TIME:  9:00   CASE#: MSC18-01828 
CASE NAME: MASS VS. THE PROPERTY SCIENCES 
HEARING ON MOTION TO/FOR COMPEL INDIVIDUAL ARBITRATION AND STAY 
FILED BY THE PROPERTY SCIENCES GROUP, INCORPORATED 
* TENTATIVE RULING: * 
 
Motion withdrawn by moving party. 
  
 

  

 8.  TIME:  9:00   CASE#: MSL15-01052 
CASE NAME: KELSTIN GROUP VS BLACKMAN 
HEARING ON MOTION TO/FOR ENTER JUDGMENT ON STIP FOR ENTRY OF 
JUDGMENT FILED BY KELSTIN GROUP, INC. 
* TENTATIVE RULING: * 
 
 Granted.  The moving papers establish sufficient grounds, and there is no opposition. 

  

 9.  TIME:  9:00   CASE#: MSL17-04082 
CASE NAME: ROOSEVELT PARK VS HEPP 
HEARING ON MOTION TO/FOR ATTORNEYS' FEES AND COSTS FILED BY 
ROOSEVELT PARK UNIT ONE 
* TENTATIVE RULING: * 
 
Granted.  The moving papers establish sufficient grounds and there is no opposition. 

 


